
Leiden University Press
 

 
Chapter Title: Introduction: Applying Shari‘a in the West
Chapter Author(s): Maurits S. Berger

 
Book Title: Applying Sharia in the West
Book Subtitle: Facts, Fears and the Future of Islamic Rules on Family Relations in the
West
Book Editor(s): Maurits S. Berger
Published by: Leiden University Press. (2013)
Stable URL: https://www.jstor.org/stable/jj.1011746.3

 
JSTOR is a not-for-profit service that helps scholars, researchers, and students discover, use, and build upon a wide

range of content in a trusted digital archive. We use information technology and tools to increase productivity and

facilitate new forms of scholarship. For more information about JSTOR, please contact support@jstor.org.

 

Your use of the JSTOR archive indicates your acceptance of the Terms & Conditions of Use, available at

https://about.jstor.org/terms

This book is licensed under a Creative Commons Attribution-NonCommercial-
NoDerivatives 4.0 International License (CC BY-NC-ND 4.0). To view a copy of this license,
visit https://creativecommons.org/licenses/by-nc-nd/4.0/.

Leiden University Press is collaborating with JSTOR to digitize, preserve and extend access
to Applying Sharia in the West

This content downloaded from 58.97.226.134 on Mon, 02 Sep 2024 13:18:10 UTC
All use subject to https://about.jstor.org/terms



Introduction 
Applying Shari῾a in the West

Maurits S. Berger

How can we make sense of the new phenomenon of shari῾a in the 
West? In 2003, a respectable institution such as the European Court 
of Human Rights ruled that ‘sharia clearly diverges from [the Euro-
pean] Convention [of Human Rights] values’.1 But equally respect-
able authorities, such as the Archbishop of Canterbury and the Lord 
Chief Justice of England and Wales, argued in 2008 that shari῾a does 
not necessarily have to contradict Western legal and political values.2 
Clearly, the presence of shari῾a in Western societies is of increasing 
concern among Europeans, North Americans and Australians. Crucial 
questions remain unanswered, however: what is shari῾a, especially in 
a Western context, and what are these Western values it is diverging 
from, and why is that so? Is shari῾a indeed applied in the West, and by 
whom? And if so, is shari῾a a static notion or does it adapt to Western 
values or structures?

A body of literature on the issue of shari῾a in the West is gradu-
ally emerging, focusing primarily on the ways private international 
law deals with shari῾a and on the compatibility (or lack of compati-
bility) between shari῾a and Western legal concepts.3 This volume will 
contribute to this academic discussion by taking the practice of shari῾a 
by Muslims in the Western legal context as the basis for analysis. Two 
assumptions underlie this approach. First, it is futile to study shari῾a in 
the West as an autonomous and holistic notion, because this overlooks 
the realities of its practice on the ground. The fact is that while shari῾a 
as a concept of divine rules has developed over centuries of scholarship 
into an autonomous ‘Islamic’ legal system, the practice of this system 
has become fragmented in the Western context, and perhaps even dis-
torted, because it has had to accommodate the dominant Western legal 
system. Second, we can only understand the interaction between these 
two legal systems if the notion of a Western ‘legal system’ is seen in the 
much wider context of the social, political and cultural values upheld 
by Western societies. These values, together with preconceived Western 
notions of shari῾a (the ‘fears’ mentioned in the subtitle of this volume) 
have an impact on the practice of shari῾a.
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8 applying shari῾a in the west

Based on these premises, the discussion in this volume is divided 
into three sections. The first section contains descriptions and analy-
ses of, on the one hand, the practice of shari῾a and in particular that of 
Islamic family law within the legal frameworks of a selection of Western 
countries; and, on the other hand, national responses to these particular 
forms of shari῾a. In the second section, a number of thematic issues that 
recur in the country studies will be addressed. The third section con-
tains contributions on the need and modalities for adaptation by either 
Western or Muslim legal systems, so as to accommodate each other.

Before we discuss these sections in more detail, however, we must 
first address a fundamental question: what do we mean by shari῾a?

What do Western Muslims Mean by Shari῾a?

Rather than defining shari῾a as a legal discipline of Islam,4 or as a set 
of practices and laws applied in foreign countries,5 our interest is pri-
marily in what Muslims in the West mean and want in terms of rules 
prescribed by Islam. This starting point warrants two remarks. First, it 
explains why we prefer to use the term ‘shari῾a’, not ‘Islamic law’, in this 
volume: while the latter is confined to the domain of ‘law’ in the legal 
sense, which concerns certain relationships between people or between 
people and the state, ‘shari῾a’ denotes the much wider domain of rules 
pertaining to all relationships between people (including those of a so-
cial and moral nature), as well as the rules governing the relationship 
between man and God (such as prayer, burial, slaughter, and so forth). 
As we will see below, only by taking this wider perspective on ‘shari῾a’ 
can we obtain a clear view of what Muslims in the West do and want in 
terms of religious rules.

The second remark concerns the approach taken to assessing the 
nature and scope of shari῾a in the West. By posing the question, ‘What 
do Muslims do in terms of shari῾a?’ rather than ‘What is shari῾a?’, we 
adopt a legal-anthropological approach that takes Muslims as its refer-
ence point, rather than an abstract notion of shari῾a.6 Such an approach 
is necessary if we want to develop a proper understanding of shari῾a in 
the West. To reflect upon whether shari῾a is a violation of European 
Convention principles or might be in compliance with English law 
may lead us into an empty academic discussion if the specific rules of 
shari῾a that are being discussed are not actually adhered to by Mus-
lims in the West. It is clear that shari῾a punishments are contrary to 
Western values, as is the notion of a theocracy, but what is the use of 
discussing these legal notions if they deviate from what Muslims in the 
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introduction 9

West are striving for? We must therefore move away from shari῾a as a 
form of theological-legal scholarship, and first determine what rules are 
adhered to by, or otherwise relevant for, Muslims in the West.

From this perspective, it is striking that so little is known about what 
Muslims in the West mean by shari῾a. To my knowledge, only three 
surveys have been conducted among Muslims in European countries, 
and one among Muslims worldwide, in which Muslims were asked for 
their opinion on ‘shari῾a’. The latter survey was a 2008 Gallup poll rep-
resenting 90 per cent of Muslims worldwide, in which ‘shari῾a’ ranked 
highest – together with ‘democracy’, one should add – on the list of 
what Muslims wanted.7 Of the other two surveys, one was conducted 
in 2004 in the Netherlands, and found that 51 per cent of the Dutch 
Muslims interviewed favoured a Muslim political party, and 29.5 per 
cent thought that its political programme should be based on shari῾a.8 
(The subsequent newspaper headlines that ‘one third of Dutch Mus-
lims favour sharia’ were therefore entirely wrong). A British poll of 
2006 found that 40 per cent of British Muslims support shari῾a law 
being introduced in pre-dominantly Muslim areas in Britain,9 while a 
British study of 2007 found that 28 per cent of British Muslims would 
prefer to live under shari῾a law.10 What is of interest to us here is that 
none of these surveys defined shari῾a, nor asked their respondents to 
do so, therefore leaving us ignorant of what Western Muslims mean by 
shari῾a. However, based on what we know from existing studies and 
from the following chapters, we can deduce three possible answers to 
this question, each leading us in a different direction:

Shari῾a: a virtuous abstraction

The first answer to what Muslims might mean by ‘shari῾a’ in a Western 
context is shari῾a as a slogan or an abstraction with a virtuous connota-
tion. Shari῾a stands for ‘the law of God’, or ‘all that Muslims need’, and, 
effectively, for everything that is ‘good’ for Muslims. We might compare 
the use of this abstraction with that of ‘justice’: it is perceived as virtuous 
and necessary, but few people will be able to provide a full definition of 
the concept, particularly when it comes to putting it into practice. We 
can observe a similar attitude among devout Muslims towards shari῾a: 
it is something virtuous and they want it to be applied in their lives, 
even though they do not know exactly what shari῾a means in practice. 
Although this notion of shari῾a is thus of little use to those who want 
to define it as a set of rules, it is precisely this notion that makes shari῾a 
such a powerful force in the minds of many Western Muslims. Indeed, 
it might explain the high percentages in the abovementioned surveys: 
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10 applying shari῾a in the west

when asked about shari῾a, what devout Muslim would give a negative 
response?

Shari῾a: foreign national laws

Muslims living in the West who are also nationals of their country of 
origin sometimes have the national family law of this latter country ap-
plied to them as a matter of private international law: a Pakistani couple 
in England might be divorced in accordance with Pakistani (Muslim) 
family law, a divorce pronounced in Iran in accordance with Iranian 
(Muslim) family law might be recognized in Germany, and a polyga-
mous marriage that is legally concluded in Morocco might be recog-
nized (but not enforced) in the Netherlands. While national Western 
courts are less and less inclined to apply foreign national laws to resi-
dents with a foreign nationality, these residents continue to navigate 
their way through a legal labyrinth for the practical reason that they 
often retain strong ties with their countries of origin.

Therefore, the Western Muslims who maintain that Western courts 
should apply ‘shari῾a’ or ‘Islamic law’ in their case are in fact referring 
to the Islamic nature of their national law, rather than to the complex 
system of Islamic scholarly jurisprudence. Strictly speaking, this is not 
‘shari῾a’ as described in the vast corpus of Islamic legal jurisprudence, 
but national laws that have drawn upon that corpus and modelled the 
selected rules into a format – a legal code – that is unknown in shari῾a. 
Several of the following chapters will touch upon this particular appli-
cation of shari῾a. However, our interest in this volume is not in shari῾a 
as foreign national law being applied in Western courts by virtue of pri-
vate international law. Our focus is on indigenous practices of shari῾a 
in the West: what is it that Western Muslims do and want in terms of 
shari῾a? And that is the third notion of shari῾a, as we will see below.

Shari῾a: the practices and desires of Western Muslims

Only limited research has been undertaken into manifestations of 
shari῾a in the West, and that research which does exist mostly follows 
the conventions of the respective academic discipline: social scientists 
tend to look at social factors, including radicalization and religious 
ritual; lawyers tend to examine family law;11 and Islamic finance has 
been the domain of practising lawyers and bankers, rather than schol-
ars.12 The study of fatwas and the ‘fiqh for minorities’ (fiqh al-‘aqalliyat) 
might yield novel insights into changing concepts in Islamic jurispru-
dence,13 but research has hitherto failed to indicate the extent to which 
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introduction 11

these changes are actually embraced by Muslims in the West. The over-
all picture of shari῾a in the West is therefore fragmented in qualita-
tive terms (the interpretation and manifestations of shari῾a) and almost 
non-existent in quantitative terms (the actual practice of shari῾a and 
how many Muslims adhere to this).

However, based on the research that has been done so far, and as is 
confirmed in the following chapters, we may build up a general picture 
of shari῾a as practised in the West. Devout Muslims in the West are 
indeed committed to living in accordance with shari῾a, but this is lim-
ited to the following domains:
– religious rules, such as those pertaining to prayer, fasting, burial, 

and dress code;
– rules relating to family law, in particular those pertaining to mar-

riage and divorce;
– rules relating to financial transactions, in particular the ban on in-

terest or usury;
– social relations, in particular gender relations and relations with the 

non-Islamic environment.

Three observations can be made with regard to these four domains of 
shari῾a rules. First, this collection of rules appears quite haphazard, 
both in scope and in content. From an Islamic legal-theological per-
spective, however, this set of rules has an internal logic, because all of 
these rules share a high ranking in the hierarchy of Islamic rules pre-
scribed by classical orthodoxy: they are explicitly mentioned in the 
Qur’an, by the Prophet, or by scholarly consensus, and are therefore the 
first to be followed by any devout Muslim.

The second observation is that of the abovementioned rules, only 
those related to family law and the prohibition of usury or interest can 
be considered ‘law’ or ‘legal rules’, according to modern standards. The 
other rules pertain to religious rituals or social conduct and, as such, 
are mostly outside the scope of legislation in Western countries (except, 
for instance, when national burial or slaughter laws seek to accommo-
date religious practices).

Finally, these domains of shari῾a pertain to Muslims’ daily lives, 
and appear to have little to do with political views on the need for an 
Islamic restructuring of Western societies. Of course, such views do 
exist among some radical Muslims, just as there are Muslim extrem-
ists who interpret shari῾a as a call for militant action against alleged 
Western injustices. We must emphasize, however, that our goal here is 
to gain a general impression of what the majority of devout Muslims in 
the West desires and practises in terms of shari῾a.
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12 applying shari῾a in the west

Shari῾a Practices in a Western Legal Framework

We now come to the next step in our discussion, which is how West-
ern legal systems respond to these shari῾a practices. This is the start-
ing point of this volume. In the first chapter, Mathias Rohe provides 
the scope of the discussion by presenting a comprehensive overview 
of all the reasons that give rise to a need or obligation to apply rules of 
shari῾a. He distinguishes between the ‘external reasons’ produced by 
Western legal systems, such as private international law or the English 
legal accommodation of Islamic finance, and the ‘internal reasons’ pro-
duced by Muslims themselves, such as a religious, legal or cultural need 
to have shari῾a applied. We will see this dual perspective recurring in 
the subsequent country studies.

The next six chapters are country studies that give an impression of 
the scope and modalities of the religious legal needs of Muslims in the 
West, and Western legal possibilities and responses to these needs. The 
six studies demonstrate that we may, for a variety of reasons, divide 
what we have so far called ‘the West’ in three regions, namely America 
and Australia, North Western Europe, and South Eastern Europe. Each 
of these regions has a different historical, social-economical and legal 
relation with Islam and Muslims.

Three Western regions

Among the Western legal systems, those of America and Australia 
perhaps allow Muslims the most freedom to apply forms of shari῾a, 
particularly in family law. This can be partly attributed to the fact that 
the Muslim communities in these countries are often middle or upper 
class, and are therefore more prone to taking an intellectual and activist 
position regarding shari῾a. The responses, however, are quite different. 
In their chapter on America, Bryan S. Turner and James T. Richardson 
conclude that regardless of ‘liberal’ problems with religion and pub-
lic concern vis-à-vis potential radicalism among Muslims in America, 
the vast majority of Muslims in America are finding ways to adjust to 
American secularism, while also expressing their religious identity in 
various ways. In the chapter on Australia, on the other hand, Jamila 
Hussain and Adam Possamai reflect on ‘the new Australian conserva-
tive modernity,’ which is a combination of resurgent social values of 
Christian conservatism, active government priorities of disengagement 
and a rapidly expanding culture of surveillance and obedience. In this 
new phase of modernity, the authors argue, a process of de-legitimiza-
tion of diversity is occurring, especially with regard to Muslims.
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introduction 13

The chapters on the North Western European countries of the Neth-
erlands and the United Kingdom illustrate how different the circum-
stances of the Muslim communities in these countries are from those 
in America and Australia. While they all are migrants or of migrant 
origin, the Muslim communities in the Netherlands and the United 
Kingdom are mostly lower-class, and lack political or religious unity 
and leadership. In his chapter on the United Kingdom, Jørgen Nielsen 
describes how in their need for unified regulation of family law, Muslim 
communities in the United Kingdom have been hindered by internal 
divisions and disagreements on the interpretation of that law, resulting 
in the emergence of various ‘Sharia councils.’ Nielsen argues that these 
tensions among Muslims living in Europe can be attributed to Europe’s 
imperial past, and that the arguments about the place of shari῾a in 
Europe therefore have a deep symbolic meaning that is associated with 
minority identity, and which can only be overcome after a long period 
of negotiation and trial and error. While this process has been going on 
in the United Kingdom for at least three decades, the development of 
any form of unified Islamic family law or of councils that might provide 
guidance or rulings on shari῾a is still in its infancy in the Netherlands, 
as becomes clear in Susan Rutten’s chapter. Moreover, the Dutch politi-
cal climate has become such in the past decade that any initiative is met 
with hostility and political, as well as legal, objections. Insofar as Dutch 
Muslims want to undertake initiatives in this direction, they will there-
fore do so mostly within the context of the Dutch legal system, which, 
according to Rutten, may be well equipped to cope with legal and reli-
gious pluralism and consequently with shari῾a, although some human 
rights issues remain to be resolved.

The chapters on the South East European countries of Albania, Kos-
ovo and Greece bring us into an entirely different context. First and 
foremost, the Muslim communities in these countries have been living 
there for more than five centuries and have a long history of institu-
tionalization. This history was cut short with the implementation of 
communist rule after 1945, but it has gradually re-emerged since the 
fall of communism and the Yugoslav wars of the 1990s. Remarkable in 
this respect are the cases of Albania and Kosovo, the only countries in 
the West with Muslim majority populations. Besnik Senani describes 
how these countries are struggling to accommodate secularism to 
Islamic identity, with the clear aim of being as ‘European’ as possible. 
In doing so, some political leaders in Kosovo and Albania have gone 
so far as to distance their national culture from Islam, sometimes even 
claiming more proximity to Christianity than to Islam. Angeliki Ziaki 
describes a very different situation in Greece, even though this coun-
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14 applying shari῾a in the west

try shares a historical Ottoman legacy with Albania and Kosovo. The 
Muslim minority lives in the most eastern part of Greece, where, as 
enshrined in the 1923 Lausanne Treaty, it has historically been allowed 
a high degree of religious autonomy. This includes having its own muf-
tis, who preside over shari῾a courts that have exclusive jurisdiction in 
family law matters. Although some observers criticize this situation as 
‘neo-milletism’, alluding to the millet system under Ottoman rule, Ziaki 
argues that it is possible to achieve a symbiosis between Greek secular 
and Islamic law.

Shari῾a in the West

When surveying these studies, one of the most noticeable findings is 
that practices of shari῾a are adapted to the legal, social, political and 
historical contexts of each Western country, creating a diverse picture 
of ‘shari῾a in the West.’ For example, the strict distinction between a 
civil and religious marriage, as is legally prescribed in most Western 
countries, can create a legal social and political grey zone where choices 
between the two are made: are the two marriages to be conducted sepa-
rately and if so, in what order, and what is the status of a civil or reli-
gious marriage if only one has been concluded and not the other? These 
questions are not pertinent to Muslims, but to people of all faiths who 
want to marry religiously. In countries like the United States, Australia, 
United Kingdom, Spain or Sweden the conflict has been resolved by 
allowing the two ceremonies to converge. In countries like the Nether-
lands, France and Germany, on the other hand, the distinction between 
religious and civil marriage is strictly adhered to as a principal matter 
of separation of state and religion.

Another example where national context and history make a differ-
ence in the reception of shari῾a is that of the Islamic institutions where 
decisions regarding shari῾a are taken, in particular regarding family 
law matters. These institutions, known as Sharia boards, courts, coun-
cils or tribunals, may be integrated into the formal judiciary system 
(as is the case in Greece), or may operate in an informal manner (as 
is already the case in many Western countries with regard to Jewish 
and Catholic ‘courts’), or may operate between formal and informal 
domains by means of arbitration (as in the United Kingdom and, until 
2007, in Ontario, Canada).

And, as a final example, we might mention the allowances made for 
social conduct, in particular the use of religious dress. Here we see an 
interesting difference between the United States and Western European 
countries: while both regions adhere to similar notions of secularism 
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and liberty, the manifestation of religion – including that of Islam – in 
the public and political domain is much more accepted in American 
society than in European society. This particular form of secularism 
is clearly much stronger in Western Europe and consequently has its 
effects on the public manifestations of Islam. We will return to this sub-
ject below.

When we turn our view to the Muslims in the West, perhaps the most 
conspicuous commonality that emerges from the six chapters is that 
there is no enforcing agency with respect to shari῾a other than Muslims 
themselves. Applying and enforcing shari῾a is mostly a matter of volun-
tary willingness to submit to these rules, whereby social actors – one’s 
peers, family, or the Muslim community – may add a degree of pres-
sure or coercion. Enforcement of shari῾a may also result from Muslim 
communities having organized themselves, either to coordinate certain 
services for their community or to act as intermediates with the govern-
ment. In the case of America and Australia, Muslims have established 
organizations that act as lobby groups, scholarly councils or advisory 
boards. Efforts to create similar unified initiatives have failed in the 
United Kingdom, resulting in a large number of councils that act pri-
marily as tribunals aimed at solving marital and other disputes among 
Muslims. If we move to the European continent, the Netherlands serves 
as an example of a Western European country where such councils do 
not exist (and are considered undesirable from a political perspective), 
but where the government has been active in coaxing the Muslim com-
munity to organize itself as a representative community. This govern-
mental engagement is representative for most North Western European 
countries where Muslim communities, until now, are still divided and 
therefore relatively powerless and without much of a representative con-
stituency. In South East Europe, we see yet another form of organiza-
tion: here, the Muslim community has historically been granted specific 
autonomous privileges by the state to regulate certain affairs internally, 
such as religious education, mosque construction, and family law, and 
often receives financial support by the state to do so. If we juxtapose all 
these Western practices of shari῾a in the West we may conclude that 
shari῾a mainly manifests itself within the boundaries set by the freedom 
of religion, and the state’s involvement is therefore limited accordingly.

This brief overview might prompt the conclusion that there are many 
different forms of shari῾a in the West, due to the differences in Western 
legal systems. This is not entirely correct. In the first place, there are no 
different ‘forms of shari῾a’; instead, within a single concept of shari῾a, 
we have identified four domains of rules practised by devout Muslims, 
and within each of these domains we observe modalities in the ways 
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16 applying shari῾a in the west

they are practised. These modalities may be the result of internal differ-
ences regarding interpretations of shari῾a, or the consequence of what 
a national legal system allows or disallows with respect to a particular 
Islamic practice. In the latter case, there may be differences between 
Western legal systems, but these differences lie in the details. In terms 
of legal principles, Western countries’ legal systems hold a majority of 
their principles in common. The overriding principle is that of the free-
dom of religion, even though Western states may differ as to how they 
regulate their involvement with these institutions. Therefore it is not 
necessarily the principles of legal systems that have created the diversity 
of shari῾a in Western countries, but the cultural and social context in 
which these principles are embedded. This is the subject of the second 
section of this volume.

Western Responses: Law Versus Culture

The country studies clearly show that the conflicts arising vis-à-vis 
practices of shari῾a in the West are not only legal in nature. On the 
contrary, very few shari῾a practices are a violation of the law; they are 
more often a violation of what we suggest to call ‘culture’, which we 
define as all norms relating to political, cultural, social or other nor-
mativity shared by the majority of society. While the legal response to 
shari῾a practices is simply ‘this is (not) allowed under law’, the cultural 
response can be summarized with the maxim, ‘this is (not) the way we 
do things here’.

Most cultural contestation occurs in the domain of religious behav-
iour, particularly in Western European countries. Examples include the 
headscarf, the face veil (burqa or niqab), religious dress, and the refusal 
to shake hands with the opposite sex. Sometimes such responses are 
brought to court or to the legislature and may, when accepted, then 
become part of the legal response: a behaviour that is considered ‘not 
the way we do things here’ is then turned into ‘this is not allowed under 
law.’ In the particular case of Islamic rules, however, the prohibition of 
a certain dress or behaviour that is culturally deemed undesirable may 
contradict fundamental legal freedoms. The French law of 2011 ban-
ning the face veil illustrates this dilemma: on the one hand, the State 
Council, adhering to the legal response, advised against such a ban on 
the basis of the principle of personal autonomy, which allows a woman 
to freely wear what she wishes;14 and, on the other hand, the legislature, 
adhering to the cultural response, deemed open-faced encounters in 
public a matter of ‘social contract’ that warranted legislation.15
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Another issue that gives rise to public indignation is that of Islamic 
family law. In her chapter on Islamic marriage in the Netherlands, 
Annelies Moors provides an interesting insight into how religious mar-
riage – which is allowed in Western legal systems as a matter of personal 
freedom – has come under scrutiny for political and security reasons, 
because it has become associated with a deliberate attempt on the part 
of Muslims not to participate in Dutch society. On the other hand, in 
chapter 9, Nadjma Yassari demonstrates how and why German courts 
have been quite willing to hear cases on the issue of the bridal gift 
(mahr), which is one of the conditional elements of Islamic marriage.

All of the country studies provide additional examples of this dichot-
omy between ‘bad shari῾a’ and ‘good shari῾a.’ While Islamic dress, the 
building of mosques and the use of Islamic family law tend to give rise 
to controversy, Muslim initiatives to construct Islam-compliant finan-
cial instruments (banks, mortgages and insurance) are often applauded. 
The United Kingdom has been a European frontrunner in adapting 
national fiscal and financial laws to facilitate these new developments, 
partly to meet the needs of British Muslims, but also to remain com-
patible with the expanding international market of Islamic finance. 
To refer again to the ruling by the European Court of Human Rights: 
clearly not all ‘shari῾a’ conflicts with European human rights values, 
just as not all ‘shari῾a’ is considered undesirable in a Western context.

It is clear that a large part of the discussion on shari῾a is fuelled 
by pre-conceived notions about its nature and what Muslims might 
(secretly) want. The cultural bias vis-à-vis Muslim practices is high-
lighted in the contribution by Fournier and Reyes on honour crimes in 
Canada. Although honour crimes are not specifically ‘Islamic’ – a point 
frequently made by Muslim scholars – it is a practice that tends to take 
place among certain ethnic communities from Muslim countries and as 
such presents an interesting case study. Just like shari῾a, honour crimes 
are branded in the West as foreign and therefore different. While this 
may indeed be the case in quite some aspects, the authors point at the 
a priori rejection of these institutions as alien practices. The authors 
argue that the rulings by Canadian courts in honour crime cases focus 
on the cultural “Other” but fail – or refuse – to see the similarities, not 
only between these crimes and those committed in Canada with simi-
lar honour intentions, but also in the legal origins of these crimes in the 
national laws of both Western and Muslim countries.

The legal – cultural dichotomy perhaps provides the key to under-
standing the conflicting reactions to ‘shari῾a’: the West has produced 
legal systems that may allow for certain practices, Islamic practices 
included, but at the same time, the West has preserved a cultural her-
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18 applying shari῾a in the west

itage that may conflict strongly with these very same practices. This 
explains much of the confusion arising in discussions on shari῾a. For 
instance, the law may explicitly allow the building of mosques, even 
though there is nationwide opposition. Similarly, the law may protect 
people’s freedom to meet and greet each other how they wish, but not 
joining mixed-gender social gatherings or refusing to shake hands may 
be considered an insult by local custom. On the other hand, legal and 
cultural responses may also concur: Western laws allow interest-free 
finance, and its Islamic version is accepted in most Western countries. 
No wonder that Muslims in the West are often bewildered about what 
they are allowed to do, and what not. Which brings us to the third sec-
tion of this volume: do Muslims adapt their interpretations of shari῾a 
to the many Western legal and cultural responses, or is perhaps adapta-
tion needed from the part of the Western legal systems?

Adaptation in Western or Muslim Legal Systems?

Some of the country studies in this volume touch upon the issue of 
Muslims adapting their Islamic rules to Western legal requirements, or 
the necessity of adapting Western legal systems to the needs of Mus-
lims. In this third section of the volume, Marie-Claire Foblets explores 
the need for and potential of Western legal systems to accommodate 
Islamic rules: should Western legal systems do so and, if so, can they do 
so? She answers both questions with a cautious affirmative (compare 
Mathias Rohe in chapter 1, who holds the opposite view). Given the fact 
that religious demands are an emerging societal phenomenon in the 
West, Foblets argues, it is the state’s duty to offer adequate responses. 
These responses should preferably embrace diversity from the perspec-
tive of freedom of religion or of thought, guaranteed as a fundamental 
right of individuals. Moreover, since these religious demands are very 
often visibly connected to those of identity, they must therefore be han-
dled sympathetically and with respect for their significance to those 
concerned. In order for a Western legal system to make the necessary 
accommodation to religious diversity, the principle of the autonomy 
of the will should be taken as the starting point. This will allow for the 
incorporation of religious rules in civil law, more freedom of choice in 
private international law, and religious arbitration.

The two other contributions to the third section discuss the reverse 
situation, that is, the need for and potential of Islamic legal practices 
to adapt to the Western legal systems in which they operate. The two 
contributions take different positions. Zainab Alwani and Celene Ayat 
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Lizzio argue against providing a singular, comprehensive model for 
the integration of Islamic values within largely secular systems, but 
instead advocate the need to look for similarities in the aims of both 
(Islamic) religious and (Western) civil law. According to these authors, 
it is entirely counterproductive to advocate norms drawn directly from 
pre-modern Muslim legal discourses without a full consideration of 
their outcomes and effects in specific European contexts.

Abdullah Saeed continues this latter argument with his discussion of 
the novel development of shari῾a rules that are adapted to their West-
ern context, the so-called ‘fiqh for minorities’. This new discipline of 
Islamic legal scholarship is based on the argument that living in accord-
ance with shari῾a should improve a Muslim’s life. If the strict applica-
tion of shari῾a rules makes his life harder – for example, if the Mus-
lim had to fast for a disproportionally long time somewhere in the far 
North of Europe, or was prevented from rising up the social ladder due 
to the prohibition of a mortgage, preventing him from buying a house – 
then, according to minority fiqh, shari῾a itself demands that its rules be 
adapted. Saeed argues that this new scholarship must be repositioned 
within the broader debate on the reform of classical Islamic law that 
applies to all Muslims, not only those in the West. According to Saeed, 
such repositioning requires that temporary and ad hoc solutions be 
replaced with a more principled discourse of reform, leading to real 
change and new understandings of how Muslims should practise Islam 
in today’s world, regardless of where they are located.

Conclusion

This volume does not only provide new insights in the concept of 
shari῾a in the West, but also provides a framework of how shari῾a in 
the West can be studied. The premise of this volume is that one needs 
to focus on the question ‘What do Muslims do in terms of shari῾a?’ 
rather than ‘What is shari῾a?’ Taking this perspective provides us with 
two insights: first, the practice of shari῾a is limited to a limited set of 
rules (mainly related to religious rituals, family law and social interac-
tion) and, second, most of these rules do not pertain to the Western 
definition of ‘law.’ The framework of this volume then continues to ex-
plore two more interactions: the Western responses to these practices 
of shari῾a and, in turn, the Muslim legal reaction to these responses.

On the Western side we see that there is unity on matters of legal 
principle but quite some diversity on the interpretation of these prin-
ciples. This interpretation can be partly attributed to historical, social-
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economical and legal differences among Western countries, whereby 
we might observe a general division into three Western regions: Amer-
ica and Australia, North Western Europe and South Western Europe. 
The diversity of Western responses to shari῾a can be further explained 
by distinguishing between legal responses, on the one hand, and what 
we suggest to call the ‘cultural response’: while Western laws might pro-
vide general (religious) freedoms that allow Muslims to practise their 
shari῾a rules, Western public and political discourse may oppose these 
practices because they allegedly contravene with cultural identity.

Muslims, in turn, react to the Western responses to the Muslim 
practices of shari῾a rules. Some may stubbornly adhere to these rules as 
a matter of religious freedom, others may abandon them to avoid too 
much confrontation, and yet others may seek to find common ground 
between their religious rules and the rules of the Western societies 
where they live.

The framework and rich material provided in this volume will con-
tribute to our understanding of shari῾a in the West. It is a phenomenon 
that is relatively new and therefore still in flux. Developments succeed 
each other in rapid order, often highlighted by shrill debates in the pub-
lic and political domain, whereby action and reaction are often hard to 
separate. In this respect it is important to note that much is still to be 
known about the actual practices and intentions of Muslims in the West 
with regard to shari῾a before we can make final judgements about the 
(in)admissibility of shari῾a in the West.
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