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THE TATTERE D SAFET Y NE T 

Isabelle Dumont,  a  legal  immigrant  to  the  United  States 
from Haiti,  works  for  the  Bayer  family.  In  return  for  taking 
care of  their  children  while  they  are  at  work  each  day  (from 
at least  8  A.M. until  6  P.M.),  she is  paid $250  per  week.  When 
the family  goes  on  vacation,  she  has  her  own  (unpaid)  vaca-
tion. Because  she  is  not  a  U.S.  citizen,  Isabelle  is  not  eligible 
for Medicaid,  and  she  cannot  afford  private  health  insurance 
on her  modest  wages.  Isabelle  brings  her  own  daughter,  Med-
ina, to  work with  her  each  day  and  finds  it  exhausting  to  jug-
gle the  child  care  responsibilities  of  another  family's  children 
along with  those  of  her  own.  Isabelle  is  worried  about  retir-
ing someday  because  the  Bayers  do  not  contribute  to  Social 
Security on  her  behalf  When  she  asks  about  this,  Mrs.  Bayer 
tells her  it  is  in  her  best  interest  that  they  do  not,  because  if 
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2 The Tattered Safety Ne t 

they did,  Isabelle would  also  be  responsible for  Social  Security 
taxes. 

When Isabelle  heard  that  the  federal  minimum  wage  was 
being raised,  she asked  Mr.  Bayer  if  she  was  entitled  to  a  pay 
increase. Mr.  Bayer smiled  and  said,  "You're not  covered  by  fed-
eral wage  and  hour  laws  because  you  are  a  domestic  worker/' 
Because Isabelle's  immigration  status  is  dependent on  her being 
employed with  the  Bayers,  she  has  to  look  the  other  way  when 
Mr. Bayer  makes  lewd  comments  or  touches  her  in  ways  that 
she finds unwelcome. 

Isabelle lives  on  the  margins  of  American  society.  If  she 
becomes pregnant  again,  she  can  expect  no  assistance  from  the 
state. Even  if  she becomes  a  U.S. citizen, she  would have  to  work 
for an  employer  who  employed  more  than  fifty  people  in  order 
to qualify  for  twelve  weeks  of  unpaid  leave  (which  she  could 
never afford)  after  giving  birth.  Even  her  poor,  native Haiti  has 
better maternity  benefits  than  the  rich  United  States  does.  And 
her quality  of  life  would  fall  even  lower  if  she developed  any  of 
the disabilities  that  seem  to  run  in  her  family —diabetes and 
hypertension in  particular —because of  the  few  health  insur-
ance benefits  and  work  opportunities  available  to  her. 

Even though  Isabelle  keeps  hearing  that  America  has  great 
civil rights  laws,  they  do  not apply  to  her  because  she  is  part of 
the underpaid  contingent  workforce.  She  is  hoping  that  her 
daughter will  do  well enough  in  school to  win a  college scholar-
ship someday,  but  she  has  been  warned  that  the  special  schol-
arship programs  for  racial  minorities  have  been  eliminated  in 
her state following  a  recent Supreme  Court  decision.  It  does  not 
seem fair  to  her  that  the  Bayers  are  confident  that  their  chil-
dren will  attend  Harvard  someday,  since  both  parents  are 
alumni of  that  institution.  When  Mr.  Bayer  sends  in  his  contri-
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The Tattered Safet y Ne t 3 

bution to  the  school  each  year,  he  chuckles  that  it  is  really  his 
children's insurance  policy. 

Isabelle has  considered  trying  to  juggle school  with  a  part-
time job  in  order  to  become  a  licensed  practical  nurse.  It  is 
unlikely, however,  that  she  would  find  the  conditions  in  that 
profession any  better  than  those  in  her  current  situation.  Not 
only do  licensed  practical  nurses  have  to  perform  more  and 
more menial  jobs  because  of  the continual  layoffs  of  nurses, but 
they also  are  not  allowed  to  unionize  because  at  their  $ 7 per 
hour wage,  they  are  considered  to  be  "supervisors"  exempt 
from the  labor  law's  protection.  Ironically,  highly  paid  profes-
sional employees  like  airline  pilots  are  allowed to  join a  union. 
In the  United  States,  it  is hard to  understand who  is  worker and 
who is  management. 

Isabelle has  heard that  the  best  nanny jobs  these  days  involve 
working for  people  with  political  aspirations.  Such  employers 
actually seem  to  fear that  they  may  someday  be  criticized  for 
shirking their  responsibilities  to  pay  Social  Security  taxes.  But 
these people  also  are not hiring  recent  immigrants.  Indeed,  some 
of them  are  actually  hiring  unemployed  white  elementary 
schoolteachers to  cradle  their  infants.  Isabelle  has  seen  these 
high-priced nannies  at  the park—they have  no  idea how to  calm 
a screaming  infant  or  discipline  a  bratty  child.  Their academic 
degree, she realizes,  makes them  qualified  in  a way that  she  can-
not match,  despite  her  decades  of  child  care  experience.  She  is 
determined that  her  own daughter  will  have  the  credentials  that 
matter in  this  capitalist  society  so  that  she,  too,  can hire  some-
one to  take care  of her  children.  America  is  the land  of  opportu-
nity, she  remembers.  Whose  opportunities,  she  wonders.... 

Isabelle's friends who  emigrated  to  Canada  report  a  different 
story. They  have  health  insurance,  and  those  who  live  in Quebec 
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4 The Tattered Safety Ne t 

receive some  state  support  if  they  have  children.  In  Canada, 
immigrants can  work  in  child  care  centers  where  they  actually 
earn a living wage  with  several  paid  weeks of  vacation each  year. 
(Isabelle has inquired about  working  at  the local  child care center, 
but the  conditions  and  benefits  are  no  better  than  at  the  Bayer 
residence.) From  Isabelle's  perspective  in  Haiti,  North  America 
looked like  a uniform monolith.  She  is  now beginning  to  wish she 
had heeded  people's  warnings  that  despite  its  thriving  economy, 
America's version  of  capitalism is  actually impoverished. 

Isabelle's stor y goe s virtuall y unhear d i n th e Unite d States . 
When Zo e Baird and Kimba Wood were unable to be confirme d 
as U.S. attorney genera l because they ha d employe d noncitize n 
nannies, the political response was to expand the Social Securit y 
exemption fo r thes e wealth y employer s rathe r tha n t o tr y t o 
improve th e nannies ' workin g conditions . Littl e though t wa s 
given t o th e fac t tha t th e Unite d States ' treatmen t o f domesti c 
workers harm s th e workers themselves a s well as the country' s 
next generatio n o f children . Working parent s scrambl e every -
day to find saf e an d nurturing environment s fo r thei r children , 
with almos t n o federa l subsid y o f chil d care , whereas wealth y 
parents receiv e increasin g subsidie s fo r thei r us e o f low-pai d 
immigrant labo r in their homes . 

This boo k tell s Isabelle' s sid e o f th e story . Chapte r 2  question s 
why affirmative actio n for privileged white people in the form of 
alumni preference s g o unnotice d whil e affirmativ e actio n fo r 
racial minoritie s i s criticize d an d sai d t o contribut e t o th e 
"stigmatization" o f racial minorities. Why i s no stigma attache d 
to the privilege s extende d t o the ultrarich ? I n chapte r 3, 1 com -
pare judicia l interpretation s o f th e Americans wit h Disabilitie s 
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The Tattered Safety Net 5 

Act with interpretations o f similar statutes in Canada, Australia, 
and Grea t Britain . Although th e Unite d State s wa s historicall y 
the leade r i n enactin g protectio n agains t disabilit y discrimina -
tion i n employment , th e Unite d State s i s the onl y on e o f thes e 
countries tha t sometime s exclude s fro m coverag e peopl e wit h 
insulin-dependent diabete s or hypertension. Why d o U.S. courts 
render suc h narro w interpretation s o f disabilit y discriminatio n 
law? I n chapte r 4 , I  discus s pregnancy-relate d issues , i n whic h 
the Unite d State s consistentl y fail s t o provide meaningfu l pro -
tection t o pregnan t women , fetuses , o r newbor n children , i n 
comparison wit h Canad a an d wester n Europe . Wh y doe s th e 
United State s no t sho w mor e concer n fo r th e well-being o f th e 
next generation ? Chapte r 5  connect s th e homophobi a underly -
ing American la w an d th e country' s militaristi c an d moralisti c 
style of capitalism. Why d o the principles of laissez-faire capital -
ism disappear when issue s involving gay men an d lesbians aris e 
under th e law? In chapter 6 , Isabelle's plight is connected to tha t 
of al l unprotected worker s in the United States—th e contingen t 
workforce consistin g o f nearl y one-thir d o f al l American work -
ers and especially women, the poor , racial minorities, and recen t 
immigrants. Wh y doe s th e Unite d State s consistentl y exclud e 
the mos t underprivilege d worker s fro m meaningfu l workplac e 
protection? Th e las t chapte r consider s th e stor y o f Isabelle' s 
daughter, Medina . She will be sorely disappointe d i f she expect s 
the principle s o f laissez-fair e capitalis m t o appl y t o he r dream s 
and aspiration s a s the daughte r o f a  legal immigrant . Bu t i f w e 
use our imagination , we can conjure u p a  better lif e fo r Isabelle , 
Medina, an d al l o f u s wh o striv e t o combin e famil y an d wor k 
with th e assistance of our government an d society . 

In each chapter , we see that th e uniquely American respons e 
to the needs of the worker and the family i s sometimes justifie d 
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6 The Tattered Safety Net 

under th e rubri c o f laissez-faire capitalism— a capitalis m tha t I 
believe shoul d mor e aptl y b e terme d hyper  capitalism. Thi s 
hypercapitalism i s finall y beginnin g t o receiv e long-du e criti -
cism from source s as diverse as philanthropist-financier Georg e 
Soros, who sounded the alarm in a 1997 Atlantic Monthly  cove r 
story;1 t o Rober t Kuttner , whos e criticall y acclaime d book , 
Everything for  Sale,  i s subtitled the Virtues  and  Limits  of  Mar-
kets;2 t o the lat e Leonar d Silk , economics reporte r fo r th e New 
York Times  an d Newsweek,  a  self-avowe d capitalis t wh o simi -
larly questione d th e unrelenting an d single-minde d manifesta -
tion o f American capitalis m afte r th e cold war.3 

This emerging critique, however, has not yet reached the U.S. 
Congress. A Republican Congres s swep t into office i n 1992 pro-
claiming "laissez-faire" capitalism, even though thei r version of 
capitalism ha s littl e similarit y t o a  pur e laissez-fair e model . 
They proposed rolling back federal regulatory power and reduc-
ing federa l outlay s fro m one-thir d t o one-hal f i n orde r t o 
advance "the simpl e idea that people should be trusted t o spen d 
their ow n earning s an d decide their ow n futures/' 4 At the sam e 
time, Congres s recommende d increasin g th e federa l militar y 
budget wit h it s inefficien t subsid y o f industries . These propos -
als woul d supposedl y hel p creat e a  "jus t an d compassionat e 
society" but ca n easily be unmasked a s corporate welfare a t th e 
expense o f the working class . Although th e Republica n revolu -
tion was not entirel y successful , i t did push Presiden t Bil l Clin -
ton t o endors e a  welfare refor m packag e tha t radicall y depart s 
from ou r previou s understandin g o f th e relationshi p betwee n 
the stat e and the famil y 

American-style capitalis m help s perpetuat e th e clas s 
inequities amon g Americans while also undermining th e inter -
ests o f ou r econom y a s a  whole. We cannibaliz e ou r mos t pre -
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The Tattered Safet y Ne t 7 

cious resource—th e healt h an d well-bein g o f th e nex t genera -
tion—to serve the interests of the ultrarich. Although American 
politicians applaud suc h result s in the name of laissez-faire eco -
nomics, n o othe r Wester n industrialize d country—no r eve n 
Adam Smith—woul d recogniz e thes e policie s a s laissez-faire . 
The answer , however , i s no t t o striv e t o tur n American-styl e 
capitalism int o a  pure r laissez-fair e model . Th e answe r i s t o 
introduce a  mora l componen t int o America n capitalis m tha t 
protects the mos t disadvantage d member s o f our societ y rathe r 
than onl y th e ultrarich . Suc h a  capitalism dominate s th e legal -
economic landscap e o f Canada , wester n Europe , Grea t Britain , 
and Australi a t o a  greate r exten t tha n i t doe s i n th e Unite d 
States. 

Law school s an d lega l educatio n i n th e Unite d State s ofte n 
disregard th e legal-economic structure s o f othe r countries . The 
proponents o f the field labele d "law and economics" frequentl y 
rely o n a  distorted versio n o f laissez-faire economic s an d mak e 
little referenc e t o economi c an d lega l system s outsid e thos e o f 
the Unite d States . In th e purporte d nam e o f laissez-fair e capi -
talism, the y applau d th e hodgepodg e o f inadequat e protectio n 
for American workers an d families . Their distorted view of lais-
sez-faire economic s ha s als o seepe d int o America n lega l deci -
sions and statutor y law . 

The belief tha t governmen t interventio n i n th e workplace i s 
inherently inefficien t greatl y influence s man y judge s o n th e 
courts o f appeal s a s wel l a s th e justice s o f th e U.S . Suprem e 
Court. Why w e shoul d car e more abou t th e economi c freedo m 
of entrepreneurs tha n th e needs o f workers i s rarely addressed . 
As Jules L. Coleman noted in a stinging critique of the economi c 
analysis of Judge Richard Posner's work, y/[T]here is a differenc e 
between saying—i f yo u want t o promote utilit y o r wealth the n 
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8 The Tattered Safety Net 

these ar e th e rule s yo u shoul d adopt—an d saying—becaus e 
these rule s woul d promot e utilit y o r wealt h i n th e abstrac t w e 
should adop t them/' 5 Bu t a s a  schola r an d a s a  judge, Posne r 
repeatedly assume s tha t a  rule i s appropriate simpl y becaus e i t 
maximizes utilit y o r wealth . 

American law needs a more humane economic basis. The pre-
vailing economic s i n law must b e exposed s o that w e can ques -
tion America' s mindles s devotio n t o it s hypercapitalism . Wha t 
exactly i s th e America n versio n o f capitalism ? Shoul d i t pro -
mote efficiency an d utility at the expense of all other values? O r 
is it possible to maintain a  private marketplace while also recog-
nizing th e inheren t limitation s o f entrepreneur s a s decisio n 
makers? Doe s American la w consistentl y follo w a  laissez-fair e 
approach to the workplace, or is it inconsistently laissez-faire , t o 
the detriment o f the most underprivileged members of our soci-
ety? Why d o we withdraw benefit s fro m welfar e mom s unde r 
the assumptio n tha t the y ar e laz y an d selfis h and , a t th e sam e 
time, increas e benefit s t o middle-clas s parent s unde r th e 
assumption tha t the y deserv e mor e leisur e tim e an d economi c 
assistance in orde r t o be effective parents ? And who i s harme d 
by thes e policies—onl y th e poo r o r th e entir e middl e class ? 
Finally, can we structur e stat e interventio n s o that utilit y doe s 
not become selfishnes s an d efficiency doe s not become greed ? 

This boo k doe s no t challeng e th e inheren t valu e o f capital -
ism, however . Prediction s tha t capitalis m wil l inevitabl y self -
destruct see m especiall y il l founde d thes e days . Nearl y ever y 
Western natio n i s base d o n a  capitalis t economy , an d th e fe w 
remaining Communis t regime s continu e t o founder . Moreover , 
many Western countrie s ar e turning t o the United State s a s an 
economic mode l an d ar e considerin g abandonin g thei r long -
standing suppor t o f the family an d worker. If there i s one thin g 
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The Tattered Safet y Ne t 9 

that we can safely predict, it is that the United States will remain 
firmly capitalisti c and serv e a s a model fo r othe r countrie s try -
ing to attain economi c success . 

Although the American version of capitalism is far from pur e 
laissez-faire becaus e i t tolerate s stat e interventio n i n th e mar -
ketplace, the American version is generally less protective of the 
worker an d famil y tha n ar e th e version s use d i n othe r part s o f 
the Western world. Not al l kinds of capitalism, however, assum e 
that utilit y an d efficienc y fo r th e entrepreneuria l clas s must b e 
the dominan t principles . Some favo r th e welfar e o f th e worke r 
out of the conviction that such policies benefit both workers an d 
the economy a s a whole. But the appropriatenes s o f the Ameri -
can version o f capitalis m i s rarely questione d i n jurisprudence , 
perhaps because so little work on American law makes referenc e 
to other lega l regimes . 

Laissez-faire argument s ar e advance d i n th e Unite d State s 
most aggressivel y whe n lawmaker s o r activist s see k t o exten d 
protections t o th e les s privilege d member s o f ou r society , an d 
they ar e ignore d whe n politician s an d other s recommen d 
greater protectio n fo r middle-clas s Americans . America n la w 
reflects neithe r a  laissez-fair e econom y no r a  socia l welfar e 
state; instead, it has a capitalistic perspective that disproportion -
ately benefit s th e entrepreneuria l clas s an d ofte n relie s o n a 
moralistic agenda . 

Other countrie s provid e a  larger socia l safety ne t t o familie s 
and workers , not simpl y ou t o f a  desire t o achiev e greate r clas s 
equity, but fro m a  conviction tha t suc h policie s benefi t al l soci -
ety. Today's child who receives nurturing care from parent s who 
have been provided with healt h insuranc e an d paid maternal o r 
paternal leav e wil l b e tomorrow' s responsibl e membe r o f th e 
community. Bu t eve n thoug h suc h program s benefi t th e long -
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10 The Tattered Safety Ne t 

term interest s o f society , it is unrealistic to expect employer s t o 
provide fo r fre e thos e benefit s fo r th e well-bein g o f society . 
Rather, such decisions can be made only at a governmental leve l 
because "even i n a  market econom y ther e ar e realms o f huma n 
life wher e market s ar e imperfect , inappropriate , o r unattain -
able/'6 Furthermore , th e Unite d State s i s virtuall y th e onl y 
Western capitalis t econom y t o leav e th e developmen t o f suc h 
policies primarily i n the hands o f entrepreneurs . 

The poin t o f thi s boo k i s no t tha t th e Unite d State s shoul d 
blindly adop t th e policie s o f wester n Europea n countrie s o r 
Canada. Instead, the point is that a  comparative investigation o f 
the policies o f othe r capitalis t countrie s shoul d lead us to mod -
ify ou r versio n o f capitalism . B y lookin g a t example s o f othe r 
capitalist economies, we can see the inequities and limitations of 
American capitalism . As I  will show , eve n Ada m Smit h woul d 
give a failing grad e to the economics underlying American law . 

Laissez-Faire Lega l Economics 

Although publi c interes t la w gre w substantiall y i n th e 1970 s 
and early 1980s with a  sharp critique of the state' s treatment o f 
the poor , th e las t decad e ha s brough t a  heightene d interes t i n 
laissez-faire economi c principles in law. Nearly every law school 
in the United State s has added a course on law and economics t o 
its curriculum. In some schools, this is even a required course in 
which student s ar e taught ho w t o appl y economi c principles t o 
law, under th e assumptio n tha t American la w has—and shoul d 
have—a laissez-faire , capitalisti c perspective . Th e teachin g 
materials i n thi s are a seldo m offe r an y critiqu e o f thi s increas -
ingly dominant philosophy, and in the meantime, the law of th e 
welfare stat e ha s vanished fro m man y la w schoo l curricula . As 
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The Tattered Safet y Ne t 11 

governmental assistanc e fo r society' s les s privilege d member s 
has becom e mor e unpopular , la w school s hav e reorganize d t o 
focus on the law of the entrepreneurial clas s rather than the law 
of th e poor . Student s graduat e fro m la w schoo l understandin g 
the economics underlying the tax code (with its subsidies for th e 
rich) bu t knowin g nearl y nothin g abou t th e economic s under -
lying the new welfare laws . 

The origin s o f la w an d economic s i n America n la w school s 
can b e trace d t o Richar d Posner , currentl y a  judge o n th e U.S . 
Court o f Appeals fo r th e Sevent h Circuit . In 1973 , he publishe d 
the first textbook treatise on the economic analysis of legal rules 
and institutions. Now in its fourth edition / thi s book aspires t o 
make his brand of law and economics the foundational principl e 
for th e entir e lega l system . 

Unbalanced i n the extreme, Posner's work presumes tha t th e 
principles o f value , utility , an d efficienc y shoul d gover n th e 
analysis o f la w fro m a n economi c perspectiv e base d o n th e 
assumption tha t huma n behavio r i s rational . Acknowledgin g 
that a  reader might have trouble with this view of human ratio -
nality, Posne r offer s som e (unsubstantiated ) generalization s 
about the predictive power o f law and economics and concludes : 
"[S]o perhaps the assumption tha t people are rational maximiz -
ers of their satisfaction i s not so unrealistic as the noneconomis t 
might a t firs t think." 8 Wh y w e shoul d choos e th e concept s o f 
value, utility, and efficiency t o measure the appropriateness o f a 
particular se t of laws is not somethin g tha t Posne r even cares to 
address. 

Posner's wor k i s parochial; he neve r refer s t o example s out -
side the United States , and much of his economic support is out-
dated a s well . Fo r example , i n hi s brie f discussio n o f Ai d fo r 
Families with Dependen t Childre n (AFDC) , he state s tha t suc h 
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12 The Tattered Safet y Ne t 

programs "hav e been foun d t o have surprisingly larg e negativ e 
effects o n participation i n the labor force—in th e case of AFDC, 
participation by mothers/'9 His sole support i s a chapter writte n 
by Marti n Anderso n i n a  boo k publishe d i n 197 8 i n whic h 
Anderson summarize s previousl y complete d studie s o f behav -
ior in the United States . These "facts' ' ar e supposed t o be suffi -
cient to allow the reader to assess the efficiency o f AFDC. 

The actua l relationshi p betwee n AFD C benefit s an d th e 
mothers o f youn g childre n seekin g pai d employmen t i s muc h 
more complicate d tha n Posne r suggests . Examinatio n o f th e 
social welfare program s i n the United State s and France reveal s 
that w e mus t als o weig h th e efficienc y o f socia l welfar e pay -
ments within the structure of all assistance provided to the stat e 
for mother s o f youn g children. 10 Franc e effectivel y integrate s 
women int o th e pai d labo r forc e afte r thei r childre n reac h th e 
age of three, by offering a  system o f time-limited transfe r pay -
ments alon g wit h a  syste m o f extensiv e suppor t t o workin g 
families throug h universa l publi c da y care , universa l medica l 
insurance, universal famil y allowances , and federally mandate d 
maternity leave . These program s ar e no t exclusivel y base d o n 
need. Rather, they were created ou t of a  conviction tha t al l chil-
dren—rich an d poor—benefi t fro m developin g nurturin g rela -
tionships with thei r parent s in the firs t severa l years o f life . 

The recently enacted Personal Responsibility and Work Oppor-
tunity Act incorporated on e piece of the Frenc h system—time -
limited transfe r payments—withou t incorporatin g th e broade r 
picture o f genera l stat e suppor t fo r al l families . Th e economi c 
assumption underlying this change is that AFDC payments cre -
ated a disincentive for poor single mothers to seek paid employ -
ment. Although time-limited transfer payment s are supposed to 
eliminate thi s disincentive , withou t a n accompanyin g socia l 
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The Tattered Safet y Ne t 13 

safety net , they ar e unlikely t o achiev e the effectivenes s o f th e 
French model . Poor, single mothers wil l stil l be unlikely t o pur -
sue paid employment whil e thei r childre n ar e young. What ar e 
they to do with thei r children while they ar e at work? Can the y 
expect t o ear n mor e tha n thei r chil d care , transportation , an d 
medical cost s (sinc e thei r childre n wil l los e acces s t o free  med -
ical care after thei r mother accepts employment in an uninsure d 
industry)? And wher e ar e thes e jobs tha t the y ar e suppose d t o 
be able to find ? Shoul d thes e peopl e serv e a s domestic worker s 
in othe r people' s household s whil e abandonin g thei r ow n chil -
dren durin g the day ? 

A comparative examinatio n als o reveals that U.S.law , despite 
its "profamily " rhetoric , i s generall y muc h les s supportiv e o f 
parenting than are the laws of other countries . We must wonde r 
why U.S . policy i s generally s o determined t o push th e parent s 
of youn g childre n int o pai d labor . I n Sweden , incentive s t o 
mothers to join the paid labor force do not appear until the child 
reaches th e ag e o f eightee n months. 11 I n France , incentive s t o 
enter th e pai d labo r forc e ar e offere d onl y afte r childre n reac h 
the ag e o f three . Bu t th e Unite d State s offer s littl e suppor t t o 
any familie s (poo r o r middle class ) fo r a  parent t o stay home t o 
care for a  child. 

As a  result , th e Unite d State s ha s th e highes t rat e o f an y 
country o f labor force participation by young mothers , with th e 
net result being a marked decline in their sleep and free time. On 
average, married, college-educated, working women with youn g 
children hav e seve n fewe r hour s o f passiv e leisur e an d slee p 
than d o thei r mal e partners . On e ca n onl y imagin e th e slee p 
deprivation o f th e man y poo r wome n wh o rais e childre n o n 
their own . Th e qualit y o f lif e fo r wome n an d thei r children , 
however, has no place in law and economics. In the name of effi -

This content downloaded from 
�������������58.97.216.197 on Thu, 05 Sep 2024 03:22:56 UTC������������� 

All use subject to https://about.jstor.org/terms



14 The Tattered Safety Ne t 

ciency, the Unite d State s encourage s al l adult s t o participate i n 
the pai d labo r forc e whil e offerin g littl e stat e suppor t fo r chil d 
care. The disproportionat e negativ e consequence s fo r th e qual -
ity o f life fo r women an d their childre n receiv e scan t attention . 

Why shoul d w e a s a  societ y encourag e parent s o f youn g 
children t o ente r th e pai d labo r forc e i n large r numbers ? A 
common respons e i s tha t w e shoul d b e encouragin g primar y 
parents, wh o ar e disproportionatel y women , t o retur n t o th e 
labor forc e i n orde r t o promot e economi c equalit y betwee n 
women an d men . Gap s i n labo r forc e participatio n arguabl y 
hurt women' s economi c earning power, although thi s respons e 
assumes tha t men's lives are the norm to which women shoul d 
aspire. Alternatively , w e coul d tr y t o creat e policie s tha t 
encourage fathers an d mothers to spend equal amounts of time 
caring fo r thei r children . Instea d o f encouragin g wome n t o 
work withou t interruption , w e coul d encourag e me n t o inter -
rupt thei r labo r forc e participation . Thi s solutio n woul d 
improve th e qualit y o f car e availabl e t o childre n an d als o 
increase th e primar y parent' s leisur e time . I t i s a  solutio n 
premised o n th e need s o f al l parent s an d thei r children , no t 
just th e parent s an d childre n o f a  particula r socioeconomi c 
class. 

Most other Western countrie s have chosen to value the qual -
ity o f lif e o f women an d childre n ove r thei r coerce d entr y int o 
the pai d labo r force . Sweden , fo r example , ha s trie d t o creat e 
social and economi c policies tha t hel p father s spen d mor e tim e 
with thei r children . Le d by th e unrealisti c assumption s o f la w 
and economics, U.S. welfare policie s contribute to the deteriora -
tion o f th e live s o f wome n an d children . Oddly , la w an d eco -
nomics ignores the qualit y o f our nex t generatio n a s the exter -
nal effect o f this policy . 
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The Tattered Safety Ne t 15 

Readers who are interested in alternative perspectives on law 
and economic s currentl y hav e fe w source s o f guidanc e i n law . 
Nearly al l th e publishe d teachin g material s ar e structure d 
around consideration s o f efficienc y an d utilit y maximization , 
with n o comparisons wit h othe r economi c systems o r jurispru -
dential perspectives. 12 

The only modest exception to this trend is a slim paperback by 
Robin Paul Malloy entitled Law and  Economics:  A Comparative 
Approach to  Theory  and  Practice.  This book' s notio n o f "com -
parative " is to share with the reade r a  variety o f theoretical per -
spectives tha t on e migh t us e i n thinkin g abou t th e connectio n 
between law and economics. It does not rely exclusively on a lais-
sez-faire, capitalisti c perspective but , instead, exposes the reade r 
to liberalism, communitarianism , libertarianism , an d othe r eco -
nomic philosophies . Si x page s ar e eve n devote d t o critica l lega l 
theory, and other section s o f the book attempt t o reveal the ide -
ological bias of conservative law and economics. All the cases that 
are chose n fo r th e readers ' examination , however , ar e fro m th e 
United State s an d tend t o reflec t a  laissez-faire vie w o f law an d 
economics. It is unlikely that students could offer a  sophisticated 
critique of law and economics based on these scan t materials . 

As each of these books states in its preface o r introduction, law 
and economics is an increasingly popular area of study in Ameri-
can law schools. Some believe that "law and economics is the most 
important development in the field of law in the last fifty years/' 13 

But wha t ha s no t bee n sai d ofte n enoug h i s tha t thi s fiel d i s 
parochial an d narro w i n it s consideratio n o f th e relationshi p 
between law and economics. In this book, I respond to the narrow-
ness of the field by examining some core areas of American law in 
comparison wit h tha t o f othe r countrie s t o sho w how American 
law purports t o favor laissez-fair e policie s while, in fact , protect -
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16 The Tattered Safety Net 

ing the rich at the expense of the quality of life for most member s 
of ou r society . Rather tha n applau d th e applicatio n o f economi c 
principles to law, I will show the inconsistent an d morally offen -
sive ways in which thes e principles have been applie d to Ameri-
can law. It is time to add a discussion of fairness an d equity to the 
study of law and economics rather than focus exclusively on effi -
ciency and utility. The quality of our lives depends on it . 

Laissez-Faire Lega l Decisions 

Law and economics is not just an academic discipline. Judge Pos-
ner's ascendancy to the bench reflect s it s direct influence o n th e 
law. In the hands o f conservative judges, principles o f efficienc y 
and utility are used to the disservice of all and especially the less 
privileged member s o f ou r society . Th e dramati c influenc e o f 
these principles on law is documented throughout thi s book, but 
a few brief example s give a hint o f their impact . 

Justice Antoni n Scali a enlist s thes e principle s t o argu e tha t 
the governmen t shoul d no t b e allowe d t o implemen t affirma -
tive actio n program s becaus e n o grou p i n societ y ca n clai m t o 
have been subjecte d t o an acute disadvantaged statu s in the pas t 
that entitles it to preferential treatmen t today . In a racial reverse 
discrimination cas e brough t b y a  white contracto r agains t th e 
city of Richmond, Virginia, Scalia wrote: 

The relevant proposition i s not that i t was blacks, or Jews, or 
Irish who were discriminated against, but that it was individ-
ual me n an d women , "create d equal/ ' wh o wer e discrimi -
nated against . .  . .  Racia l preference s appea r t o "eve n th e 
score" (i n som e smal l degree ) onl y i f on e embrace s th e 
proposition tha t ou r societ y i s appropriatel y viewe d a s 
divided into races, making it right tha t an injustice rendere d 
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The Tattered Safety Net 17 

in the past to a black man shoul d be compensated fo r by dis-
criminating against a white. Nothing is worth that embrace.14 

Similarly, i n a  gende r revers e discriminatio n cas e brough t b y 
Paul Johnson , a  mal e blue-colla r worker , agains t a  cit y trans -
portation authority , Scali a argue d tha t th e stat e has n o righ t t o 
decide t o protec t th e employmen t interest s o f Dian e Joyce , a 
female blue-colla r worke r ove r Johnso n a t th e defendant' s 
workplace. O n behal f o f Johnson , Scali a noted : "Th e iron y i s 
that thes e individuals—predominantl y unknown , unaffluent , 
unorganized—suffer thi s injustice a t the hands o f a  Court fon d 
of thinking itsel f th e champion o f the politically impotent/' 15 

Justice Scalia' s opinion s consistentl y protec t th e affluen t a t 
the expens e o f th e disadvantaged . Fo r example , h e woul d hav e 
been willing to allow the stat e of Virginia t o maintain it s exclu -
sively male military college16 (nevertheless in 1997, the Virginia 
Military Institute admitted women as part of its freshman class ) 
while forbiddin g a  transportatio n agenc y fro m providin g th e 
most modes t preferenc e t o allow , fo r th e firs t time , a  femal e 
blue-collar worke r t o see k a  supervisor y position. 17 Bu t wh y 
should th e stat e o f Virgini a b e allowe d t o privileg e me n ove r 
women wh o see k military training ? Suc h a  result i s inefficient , 
presuming th e inheren t superiorit y o f me n ove r women . An d 
certainly no coherent historical argument ca n be made that me n 
need or deserve such special protection. Scalia's concern fo r fair -
ness an d efficienc y enter s hi s decision s onl y whe n th e grou p 
challenging preferentia l treatmen t i s white men . Scali a shoul d 
be abl e t o us e hi s laissez-fair e len s t o se e tha t i t i s inefficien t 
for th e governmen t t o den y militar y trainin g opportunitie s t o 
women under the stereotypica l assumptio n tha t they are inher -
ently unqualifie d fo r militar y service . It i s not simpl y unfai r t o 
women t o deny them thes e opportunities , but accordin g to lais-

This content downloaded from 
�������������58.97.216.197 on Thu, 05 Sep 2024 03:22:56 UTC������������� 

All use subject to https://about.jstor.org/terms



18 The Tattered Safety Net 

sez-faire principles , th e long-ter m interest s o f societ y suffe r 
from suc h inefficient policies . 

Judge Fran k Easterbrook , wh o sit s with Judg e Posne r o n th e 
Seventh Circuit , invoke d th e mos t strikin g statemen t o f th e 
efficiency principle , i n a n employmen t la w case : "Greed i s th e 
foundation o f much economi c activity, and Adam Smit h told u s 
that eac h person' s pursui t o f hi s ow n interest s drive s th e eco -
nomic system to produce more and better goods and services fo r 
all."18 Citing that principle , Easterbrook side d with an entrepre -
neur agains t a  worker whos e loyalt y was demanded despit e hi s 
employer's blatantly illega l behavior . 

Easterbrook, like Scalia and Posner , however, misreads Adam 
Smith. Smit h neve r romanticize d th e rol e o f th e stat e i n th e 
economy. Nor di d he romanticiz e wha t w e can expec t fro m th e 
entrepreneurial class . Rather, he propounded a  laissez-faire per -
spective becaus e h e believe d tha t th e entrepreneuria l clas s 
would try t o dominate th e stat e fo r it s own benefit , an d indeed , 
America's distorte d invocatio n o f laissez-fair e economic s ha s 
proved Smit h t o b e largel y correct . Eve n th e court s ar e some -
times complici t i n th e conspirac y t o ai d th e entrepreneuria l 
class. In the hands of law and economics, we get the worst of lais-
sez-faire economics—lega l protection of only the entrepreneur -
ial class—to the detrimen t o f the long-term interest s o f societ y 
as a whole. 

Laissez-Faire Statutory La w 

Although man y part s o f th e 199 5 Republica n Congress' s Con -
tract with America were premised on laissez-faire capitalism , the 
Personal Responsibilit y an d Work Opportunit y Act , enacte d i n 
1996, is the best example of its influence o n American statutor y 
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The Tattered Safet y Ne t 19 

law. This statut e radicall y change d America' s respons e t o poo r 
families b y eliminatin g financia l assistanc e a s a n entitlement . 
Federal assistance now is given to the states in the form o f block 
grants that specify how this money can be allocated. The center -
piece of the legislation is the requirement tha t assistance be time 
limited. Anyone who fails to find employment within a specified 
time period (usually two years) will be denied further assistance , 
even i f that person i s responsible fo r raisin g young children . 

Children rights ' advocate s ar e holdin g thei r breath , waitin g 
to find out what the consequences for America's children will be. 
At first , Speake r o f th e Hous e New t Gingric h suggeste d tha t 
more childre n coul d ente r orphanages , proceedin g fro m hi s 
naive assumptio n tha t orphanage s ar e health y an d economica l 
places i n whic h t o rais e children . (On e wonders , give n Gin -
grich's antigovernmen t sentiments , wh y h e believe s tha t th e 
government shoul d pa y peopl e t o tak e car e o f childre n i n 
orphanages rather than provide financial assistance to parents so 
that the y ca n rais e thei r ow n children. ) I t i s no w generall y 
assumed tha t foste r car e ma y hav e t o dea l wit h th e overflo w 
children, since foster car e assistance has not (yet ) been include d 
as par t o f th e states ' bloc k grants . (I t i s stil l par t o f th e federa l 
budget's "entitlements." ) 

Increasing th e expenditure s fo r foste r car e while decreasin g 
the expenditure s fo r welfare , however , doe s no t squar e with al l 
laissez-faire economists . Some laissez-faire proponent s object t o 
any state intervention on behalf of children, including state sup-
port fo r foste r care . Whe n confronte d wit h th e dir e conse -
quences o f suc h a n approach , however , on e free-marke t econo -
mist was forced t o admit that "of course , some children will die" 
while their parents tried to learn the lessons of free-market eco -
nomics and limit the production of children.19 This apparently is 
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20 The Tattered Safety Net 

an acceptabl e resul t i n a  system i n which laissez-fair e econom -
ics is the onl y recognize d value . The long-term interest s o f ou r 
children i s irrelevant . 

Although othe r countrie s hav e use d time-limite d assistanc e 
to poo r families , n o othe r Wester n countr y ha s trie d t o d o s o 
within a  syste m o f extrem e laissez-fair e capitalism . Instead , 
they hav e create d effectiv e program s tha t nearl y guarante e 
employment t o parent s afte r thei r younges t chil d reache s th e 
age of two or three. Cash assistance i s eliminated becaus e othe r 
programs, like state-subsidized chil d care and job training, have 
taken thei r place . These program s targe t al l parent s ou t o f th e 
conviction tha t th e stat e i s responsibl e fo r safeguardin g th e 
health an d well-being o f the nex t generation . 

An overvie w o f governmenta l interventio n int o th e live s o f 
workers an d th e famil y ca n revea l th e value s tha t underli e 
American socia l policy. American la w benefits th e interest s o f a 
small elit e i n American society . That is , American la w ha s tw o 
tiers. Programs o f socia l insurance lik e Socia l Securit y ar e val -
ued highl y i n th e Unite d States , an d program s o f socia l assis -
tance lik e AFD C ar e disparaged . A  comprehensiv e revie w o f 
American socia l policy shows that middle-class men and women 
who confor m t o traditiona l gende r role s ofte n benefi t unde r 
American socia l policy a t the expens e o f other , less valued indi -
viduals an d families . Althoug h thes e "others"—racia l minori -
ties, poor people, single mothers, and gays and lesbians—consti -
tute a  majority o f people i n ou r society , American socia l polic y 
is ofte n trappe d i n a  nineteenth-century conceptio n o f societ y 
that "fit[s ] an d reinforc e [s] the famil y wag e system , wit h me n 
as breadwinner s an d wome n a s primar y caretakers , domesti c 
workers an d secondar y wage earners." 20 I t is time t o move int o 
the twenty-firs t centur y wit h a  more flexibl e understandin g o f 
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The Tattered Safety Net 21 

the famil y an d the individua l person , with socia l programs tha t 
satisfy thi s socia l reality . 

Capitalism I s Not Capitalism I s Not Capitalis m 

The U.S . Constitution wa s base d o n a  particular bran d o f capi -
talism—that o f Ada m Smith 21—with it s laissez-fair e expecta -
tions tha t th e government woul d no t interfer e wit h th e privat e 
ownership o f capital . Hence , th e Fift h Amendmen t t o th e U.S . 
Constitution protect s people' s righ t t o ow n an d contro l privat e 
property. 

Adam Smith' s mode l ha s littl e i n commo n wit h th e curren t 
Gingrich-style economi c model . Smith' s objectio n t o govern -
ment interferenc e i n th e econom y reste d o n th e assumptio n 
that merchant s woul d contro l governmen t an d thereb y impos e 
restraints tha t woul d serv e thei r self-interest . H e worrie d tha t 
government interferenc e i n the marketplace "unchains th e self -
ishness o f humanity an d permit s i t t o d o harm t o th e commu -
nity rathe r tha n workin g fo r th e publi c benefit/' 22 Smit h 
"feared monopol y powe r fa r mor e tha n h e feare d unwarrante d 
government interventio n i n th e marke t mechanism." 23 Smit h 
lived i n th e day s o f robbe r baron s an d worrie d abou t thei r 
monopoly influenc e o n governmen t an d society . If the govern -
ment ha d not been a  government o f merchants but instead rep -
resented th e workin g people , Smit h migh t no t hav e bee n a s 
opposed t o governmenta l interventio n i n th e workplace . I t i s 
wrong, therefore , t o us e Smith' s philosoph y a s a n excus e t o 
undermine th e limited protections legislated on behalf o f work -
ers and the family . Yet while purporting t o draw on the work of 
Adam Smith , modern American capitalis m has not been willin g 
to use the stat e a s a weapon agains t th e selfishnes s o f the mer -
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22 The Tattered Safety Net 

chant class . Instead, American la w i s premised o n th e assump -
tion tha t welfare moms , not entrepreneurs , are selfish . 

American hypercapitalis m mirror s th e evil s tha t concerne d 
Adam Smith . It s intervention ofte n doe s the greates t disservic e 
to the mos t underprivilege d member s o f ou r society . For exam -
ple, i f w e loo k mor e closel y a t governmen t interventio n i n th e 
workplace, we see that the most disadvantaged workers—domes-
tic and agricultura l workers—ar e usuall y exclude d fro m cover -
age. When Presiden t Clinto n ha d trouble findin g a  nominee fo r 
attorney genera l wh o ha d complie d wit h th e minima l protec -
tions provide d b y Socia l Securit y la w fo r domesti c employees , 
Congress reacted by broadening the exclusion (fo r the benefit o f 
the upper class) without even considering its impact on domesti c 
workers. Th e much-heralde d Famil y an d Medica l Leav e Ac t 
applies only to those workers who can afford t o take unpaid leave 
and also happen t o work fo r th e 5 percent o f American corpora -
tions tha t emplo y more than fift y employees . 

Meanwhile, b y reducin g cas h payment s an d imposin g tim e 
limitations on benefits, the new welfare la w makes it even mor e 
difficult fo r poo r wome n t o choos e t o sta y hom e an d car e fo r 
their young children . This is treatment blatantl y preferential t o 
the uppe r clas s in contras t t o the poor . ( I say upper clas s rathe r 
than middl e clas s becaus e i t i s generall y onl y th e uppe r clas s 
that ca n affor d t o pa y fo r th e service s o f domesti c worker s o r 
take extende d unpai d leave s fro m work . The need s o f th e mid -
dle class for universa l health insurance , government-subsidize d 
childcare, and pai d parentin g leav e have no t bee n addresse d b y 
Congress o r th e president. ) I f suc h policie s tha t disproportion -
ately benefit th e uppe r clas s are the inevitable resul t o f laissez -
faire economics , then one must question the morality of laissez-
faire economics . I f suc h policie s ar e no t inevitable , the n the y 
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should be noted an d changed to create a  more equitabl e society . 
No othe r Wester n industrialize d natio n tip s th e balanc e s o fa r 
against th e interest s o f th e poo r an d th e middl e clas s a s th e 
United State s does . 

Some economists—whos e wor k i s ignore d b y conservativ e 
law an d economics—hav e a  mor e realisti c assessmen t o f th e 
way i n whic h th e econom y works . The Britis h economis t Joh n 
Maynard Keynes , fo r example , did no t accep t th e premis e tha t 
unemployment fo r qualified worker s was antithetical to capital-
ism. Nor di d he accept the premise tha t wages were determine d 
entirely rationall y unde r a  capitalis t system . Nonetheless , 
American la w i s base d primaril y o n assumption s contrar y t o 
how the "economy i n which we live actually works/' 24 

Academic economists hav e carefull y explore d th e validit y o f 
those assumption s o n whic h proponent s o f laissez-fair e eco -
nomics rely . They have concluded tha t ther e is no evidence tha t 
social protection program s negativel y affec t th e labo r market' s 
flexibility o r th e spee d o f th e labo r market' s adjustment . I n 
addition, they hav e concluded tha t th e absenc e o f socia l protec-
tion policies—lik e mandator y healt h insurance—doe s hav e a 
negative impac t o n people' s well-being. 25 I n othe r words , gov -
ernment interventio n i n the workplace ca n serve the long-ter m 
interests o f al l society . Law and economic s i s wrong t o assum e 
that government interventio n i n the private marketplace neces -
sarily detract s fro m th e efficiency o f the market . 

Similarly, academic economists have disputed the Republicans' 
claim that "welfare spendin g and other forms o f social protection 
inevitably lea d t o inefficien t allocatio n o f resource s an d under -
mine economic growth."26 The social market economies of north-
ern Europ e hav e consistentl y produce d highe r gros s domesti c 
products (GDP ) than th e United States ' o r Grea t Britain' s econ -
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24 The Tattered Safet y Ne t 

omy has. Although on e might argu e that these economies would 
have operated even better had they used more laissez-faire prin -
ciples, th e evidenc e doe s no t suppor t thi s claim . Socia l marke t 
arrangements hav e actuall y facilitate d wag e restrain t a s wel l a s 
contributed t o economi c efficienc y an d growt h throug h worke r 
training an d othe r investment s i n huma n capital . Th e Unite d 
States has not facilitated long-ter m investmen t i n human capita l 
through socia l market protection . If our choice s were based o n a 
careful stud y o f th e experienc e o f othe r countrie s rathe r tha n 
unexamined rhetoric, we might make different an d more humane 
choices. We might make choices that benefit both workers and the 
long-term interest s o f society . 

It i s possible to incorporate huma n value s into capitalis m b y 
providing basi c right s t o workers . Canada , Australia, an d vari -
ous Europea n countrie s hav e attempte d t o structur e thei r soci -
eties base d o n tha t understanding . (Grea t Britai n appear s onc e 
again t o be in a  transition—away fro m [Milton ] Friedman-lik e 
economics an d back toward Keynes. ) Recen t U.S . statutory la w 
accompanied b y narro w interpretation s o f tha t law , however , 
has made such a  reconciliation virtually impossible . It is time t o 
learn fro m ou r tradin g partner s who have managed t o combin e 
healthy capitalisti c economie s wit h basi c protections fo r work -
ers. Only i n th e parochia l literatur e o f la w and economic s doe s 
laissez-faire capitalis m exis t in the United States . But other ver -
sions o f capitalis m ar e wel l accepte d b y academi c economist s 
and are thriving in countries outsid e the United States . 

The Futur e 

Law and economic s ofte n presume s tha t a  free marke t wit h lit -
tle or no state intervention i s in society' s best interest because a 
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The Tattered Safety Ne t 25 

free marke t best allows workers and owners to use their huma n 
capital. Bu t a n employe e wh o i s identifiabl e a s a  member o f a 
racial minorit y grou p ma y no t b e give n a n opportunit y t o 
demonstrate hi s o r her abilities . Similarly, a  person's disability , 
family responsibilities , o r pregnanc y ma y mak e i t difficul t fo r 
him o r he r t o participat e effectivel y i n th e labo r market . Doe s 
capitalism mea n tha t w e must structur e ou r employmen t rule s 
under the assumption tha t those problems do not really exist o r 
that the y ar e relativel y unimportant ? O r ca n capitalis m incor -
porate a n understandin g o f thes e problem s an d develo p a n 
effective response ? Finally , i s i t eve n fai r t o describ e America n 
capitalism a s evenhandedly followin g a  laissez-faire model ? 

The Unite d State s nee d no t abando n capitalis m t o provid e 
appropriate protections fo r employee s a t the workplace. But cit -
izens and workers in the United State s are often unawar e o f th e 
choices available in capitalism . Capitalism nee d no t be based o n 
assumptions contrar y t o th e worl d i n whic h w e live . A s i n 
Canada and much o f western Europe , capitalism can be based on 
the understandin g tha t worker s fac e arbitrar y discrimination , 
disability an d illness , and chil d car e and famil y responsibilities . 
The law of employment ca n make capitalism operat e more effi -
ciently by enabling employees to shoulder these responsibilitie s 
effectively rathe r tha n denyin g tha t thes e responsibilitie s ar e 
commonplace for most American workers. A humane capitalis m 
should be possible. 

To develop such a  capitalism i n the United States , we need t o 
expand th e voices tha t ar e considered t o include those schoole d 
in th e practica l implications o f law and socia l policy. Economis t 
Alan Enhrehal t argue s tha t suc h voice s ar e crucia l t o thi s dis -
cussion becaus e the y d o not rel y o n unrealisti c postulate s bor -
rowed fro m theoretica l economics : 

This content downloaded from 
�������������58.97.216.197 on Thu, 05 Sep 2024 03:22:56 UTC������������� 

All use subject to https://about.jstor.org/terms



26 The Tattered Safety Net 

Market economic s enshrine s choic e and lionize s th e individ -
ual. Carried to its furthest extreme , it all but suggests that any-
thing the individual really feels like doing can't be wrong. .  . . 
As the mantr a fo r million s o f Americans , perhap s mos t o f a 
generation, thi s se t of ideas is entitled to some respect . But i t 
need not be taken at face value, and mastery of algebra should 
not be a prerequisite for discussing it.27 

This boo k describe s th e economic s tha t underlie s America n 
law, but without formula s o r charts . The picture tha t i t paints i s 
taken fro m th e rea l worl d i n whic h w e live , no t fro m a  se t o f 
assumptions abou t th e behavio r o f fictiona l humans . We mus t 
examine thi s picture closel y i f we are to creat e a  more human e 
capitalism. Only then will Isabelle's side of the story be reflecte d 
in our nationa l policie s concerning workers an d families . 
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